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DICKINSON, JUSTICE, FOR THE COURT:

1. Thisinterlocutory apped requires us to evauate the progression of events fallowing a vehicular
accident to determinewhether the plaintiff isbarred by the datute of limitationsfrom pursLing damsagang
one or both defendants.

BACKGROUND
2. InMissssppi, thereexig two unrdated companieswith Smilar “Triple’ C” names. OneisTriple

“C” Trangport, Inc., owned by Clyne Buffington, P.O. Box 346, New Augusta, MS. TheatherisTriple



“C” Trucking, Inc., whose agent for process is Charles Richards, 142 West Pemble Road, Merigold,
Missssippi, 38759.
18.  OnOctober 6, 1994, an accident occurred involving acar driven by Richard Dickensand atruck
owned by Triple“C” Trangort, Inc. The accident report lists Herbert Henry as the driver of the truck;
“Triple C Trucking” as Henry’ semployer, and Clyne Buffington as the owner of the truck.
4. Falowing the accident, Dickens employed counsd who, on October 11, 1994, sent a letter to
Henry and “Triple ‘C' Trucking,” mailed to Triple“C” Trangoort, Inc’saddressin New Augusta. The
|letter advised of counsd’ s representation of Dickens.
.  On October 17, 1994, Great River Insurance Company sent Dickens counsd aletter
acknowledging receipt of the October 11 |etter of representation. Thisand other lettersfrom Great River
referred to thair insured as“ Triple ‘C' Trucking.”
6.  Onduly 14, 1997, fallowing unsuccessful settlement discussionswith Greet River, Dickensfiled suit
in the Circuit Court of Smith County, naming “Triple ‘C' Trucking Company and Herbart Henry” as
defendants. Paragraph 2 of the complaint Sates

That the Defendant, Triple“C” Trucking Compary, isaresdent corporation of the State

of Missssppi and may be served with process by sarving its regisered egent for sarvice

of process Charles Richard, 142 West Pemble Road, Marigold, Mississppi 38759.
7. Inan atempt to serve process on Triple “C” Trangoort, Inc., Dickens sent the complaint and
sammonsviacertified mail, addressad to CharlesRichards, 142 \West PembleRoad, Merigold, Mississippi,
38759. Charles Richard signed for the certified mail on September 15, 1997.
8.  Onor about September 18, 1997, an atorney for Triple“C” Trucking sent aletter to counse for

Dickens gaingtha Triple* C” Trucking Company would befiling bankruptcy. Theletter dsoated, “Mr.



Richard further advises me that the Codefendant, Herbert Henry, does not drive for the corporation and
he does nat know who this parsonis”

9.  October 6, 1997, marked threeyearsfollowing theaccident. Asof that date, Triple“C” Trangport
hed not been named asadefendant, and sarvice of processhad not been attempted onHenry or Triple“C”
Trangport, Inc., in New Augudta

110.  OnJanuary 29, 1998, Dickensfiled aMation to Partidly Lift the Automatic Say inthe Triple“C”
Trucking bankruptcy proceeding. For reasons unreveded by the record, it gopears thet no oneinvolved
inthe Triple“C” Trucking bankruptcy procesding informed counsd for Dickensthat Triple“C” Trucking
hed not been involved in the subject accdent and, on March 4, 1998, the automatic Stay was lifted to the
extent of lidhility insurance coverage.

11. Counsd for Dickensmailed, viacertified mail, the summonsand acopy of thecomplant, to Henry,
who sgned for it on March 23, 1998.

112.  OnApril 28, 1998, Henry filed a Mation to Dismiss dleging inaufficent service of process and
improper venue. Henry’s mation pointed out thet the “Rlantiff firg issued and served Summons on
Defendant Henry maore then eight months after filing his Complaint.”

113. Theedte, findly redizing thet two Triple “C” companies exised and thet Triple “C” Trangport
in New Augustawas the proper Triple“C” defendant to be sued, counsd for Dickens sent acopy of the
complant, via certified mail, addressad to Triple“C” Trucking Company, Mr. Clyne Buffington, Owner;

P.O. Box 346, New Augudta, Missssppi 39462. The certified mail was sSgned for on June 19, 1998.

114.  On September 20, 1999, defendants filed separate answers, both raising the affirmative defense

of gatute of limitations, and on December 26, 2001, both defendantsfiled mationsto dismissbased upon



Miss Code Ann. § 15-1-49 (Rev. 2003). These motionsweredenied by order dated June 24, 2002, and
it isfrom this order thet interlocutory gpped was granted. See M.R.A.P.5.
DISCUSSION

Standard of Review.
115.  “Atrid court' sfinding of fact on the exisence of good causefor thedday in sarvice of processhas
beendeamed ‘adiscretionary ruling . . . and entitled to deferentid review’ ongpped.” Holmesv. Coast
Transit Auth., 815 So. 2d 1183, 1185 (Miss 2002) (citation omitted). “When reviewing fact-based
findings wewill only examinewhether thetrid court abusad itsdiscretion and whether therewas substantial
evidence supporting the determination. However, adecison to grant or deny an extenson of time based
upon aquestion of law will be reviewed denovo.” 1d.
116. Inthis case, there are two defendants, each with a sparate argument as to why the atute of
limitations prevents further litigetion of the gppdleg sdams.

The Claims Against Triple* C” Transport.
f17.  Upon review of the record, we can only condude that Dickens filed suit againg the wrong
defendant. He dlowed the datute of limitations to run before atempting to cure the error by having the
complant and summons (which continued to name the incorrect defendant) served upon the company
which should have been named as defendant in the firgt indance
118.  Whenthe accident occurred, Dickens can daim that hewas mided by the accident report because
inliged “Triple‘C Trucking” as Henry's employer. However, the accident report dso named “Clyne
Buffington” asthe owner of the truck, and the address for both Buffington and Henry was listed in New

Auguga, MS,



119. Coundsd for Dickens was awvare of the New Augudta addresses. He mailed a letter to Herbert
Henry and “Triple‘C' Trucking” a their respective New Augudta addresses. When filing suit, however,
counsd for Dickens gpparently seerched the corporate recordsin the office of the Secretary of State, and
discovered “Triple ‘C’ Trucking Company”* with an address in Merigold, Missssippi. The complaint
names Charles Richard astheregigered agent. Counsd for Dickens gpparently did not natice & thet time
thet dsoliged was Triple” C” Trangport Company, with an addressin New Augudta, and with aregistered
agent named Clyne Buffington.

120.  Oncesuit wasfiled and served upon thewrong Triple“C” company, counsd for Dickensrecaved
aleter from Levinggon& Levingston, PA., the atorneys preparing abankruptcy petition for Triple“C”
Trucking Company. In that letter, dated September 18, 1997 (eighteen days before the three-year
anniversary of the accident), counsd for Dickens was informed, “Mr. Richard further advises me thét the
Codefendant, Herbert Henry, does not drive for the corporation and he does not know who this person
is” Any eguitableor “farness’ argument which may have been availableto Dickenswis, a thet point, lost
by hisfalureto investigate further. Therecordisslent asto any follow-up letters or phone calsregarding
this reveation, which should have been quite disturbing just days before the running of the Satute of
limitetions

21. The complaint was served via catified mail upon the registered agent for Triple “C” Trucking
Company. Thisis ancther unfortunate error which cannot be cured by equitable or “fairness’ arguments.

Savice of process may not be had by certified mall upon an ingate defendant. Rule 4 of the Missssppi

The complaint names as adefendant, “TRIPLE “C” TRUCKING COMPANY.” The
accident report lisgted Henry' s place of employment as Triple “C” Trucking. Thus, Dickens cannot
clam he obtained from the Secretary of State the exact name of the defendant listed on the accident

report.



Rules of Civil Procedure, provides that process “may be had upon a domestic or foreign corporation . .
. by ddivering a.copy of the summons and of the complaint to an officer, amanaging or generd agart, or
to any other agent authorized by gppointment or by law to receive service of process” Miss R. Civ. P.
4(d)(4). Certified mail may be used to serve process upon persons “outdde thisgate” Miss R. Civ. P.
4(c)(5). The comment to that rule provides that “[t]he certified mall procedureis not avaldbleto sarvea
person within the date”

122.  Thus the sending of the complaint and summons via oatified mail, to the wrong corporation did
not sarveto bring Triple“ C” Trangport Company into court on September 15, 1997.

123.  Dickens scounsd arguesthet heredized, on or about June 19, 1998, that two Triple*C” Trucking
companies exiged and that the New Augusta company wasthe correct defendant. He further points out
that Dickensthen sent acopy of the complant viacertified mall ddivery to Triple®C” Trucking Company,
Mr. Clifford Buffington, owner, P.O. Box 346, New Augudta, Missssppi 39462. This presents ssverd
problems for Dickens

24.  Frg, Dickens mede no effort to amend the complaint to name the correct defendant.

125.  Second, the record does nat indicate thet a summonswasissued and induded with the complaint
which was sarved upon Buffington.

126.  Third, whetever was sarved, was sarved viacertified mail, whichwasno sarvice a dl uponanin-
Sate defendant.

127.  Fndly, the attempted service occurred more then three years following the accident

128. Inview of theseincurable problems the datute of limitationsexpired prior toany dambeing filed
agang Triple“C” Trangport Company, and any such daim is now barred.

Herbert Henry.



129. Theandyssregarding Henry isdightly different, but reguires the same condusion.
130.  Thecomplant wasfiled agang Henry on July 14, 1997. No explanaionisoffered by Dickensas
to why he madeno attempt to serve Henry with process a the sametime he atempted service upon Triple
“C” Trucking Company. Dickens implies that service of process was not pursued because of the
bankruptcy of Triple“C” Trucking Company. Thisis no explanation a al, snce the bankruptcy of one
defendant would have no affect a dl on Dickens s responghility or ability to serve process and prooceed
agang a different defendant. Neverthdess we will andyze the facts as presented to usin view of the
arguments offered by Dickens.

The Satute of Limitations.
f31. Misdssppilaw providesthat “[4]ll actionsfor which no other period of limitationisprescribed shall
be commenced within three (3) years next after the cause of action accrued, and not efter.” Miss Code
Ann. 8§ 15-1-49 (1) (Rev. 2003).
132.  Intheevent the actionis commenced within the period of limitation, the Satute of limitations Sops

running, for atime. Wattersv. Stripling, 675 So. 2d 1242, 1244 (Miss. 1996) (“ Thefiling of anaction

tdlls the gatute of limitations until the expiration of the 120-day service period.”) .
133.  Missssppi law further provides

If asarvice of the summons and complant is not made upon a defendant within 120 days
ater thefiling of the complaint and the party on whose behdf such sarvice was required

cannat show good cause why such sarvice was not mede within that period, the action
shdll be dismissad as to that defendant without prejudice upon the court’ s own initidtive

with notice to such party or upon mation.
M.R.C.P. 4(h) (emphasis added).
34. Intheevent processisnot sarved during the 120 day service period, the Satute beginsto run again.

Holmes, 815 So. 2d at 1185. InHolmes, thisCourt hdd thet “[f]iling of acomplaint tallsthe gpplicable



datute of limitations 120 days, but if the plaintiff failsto serve process on the defendant within that 120-day
period, the Satute of limitations autometicaly beginsto run again whenthat period expires” 1d. In order
to further tdll the gatute of limitations, the plantiff must then refile the complaint before the Satute of
limitations ends, or show good cause for faling to serve process on the defendant within that 120 day
period; otherwise, dismissd isproper. | d., citing Watters, 675 So. 2d a 1244; Brumfield v. Lowe,
744 S0. 2d 383, 387 (Miss. Ct. App. 1999).
135.  Here, the accident occurred on October 6, 1994. Dickensfiled suit on July 14, 1997, 84 days
before the expiration of the three years. Dickens did not atempt process on Henry during the 120 days,
whichended November 11, 1997. Since process was not served on Henry as of that dete, the Satute of
limitations began to run again, and it expired 84 days later, on February 3, 1998.
136. A summonswasissued on February 24, 1998, returnable to Dickens s dtorney. The summons
was returned unserved, and weas filed on March 4, 1998. Dickens then, on March 19, 1998, sent the
complaint and summonsto Henry via cartified mail, and Henry sgned for them on March 23, 1998.
137.  Hery then moved for dismissd, daiming that sarvice of processwas defective. Neverthdess, the
record does not reflect that Henry has ever been properly served with process,
1138.  Thiscase now turns on the issue of whether Dickens has demondrated “good causg’ for falling
to sarve processwithin the 120 day period, thereby alowing himto properly serveHenry and proceed with
hisaction.

Good Cause for Failureto Serve Process.
139.  Evenassuming arguendo that Henry was properly served with process on March 23, 1998, when
he 9gned for the cartified mall, the satute of limitations had dready run on February 3, dmogt two months

before. However, if a plantiff who fals to serve process during the 120-day period can show “good



cause’ why proper sarvicewasnot obtained, thedammay be pursued, but “ [ he Plantiff bearstheburden
of esablishing good cause” Holmes, 815 So. 2d at 1185.
140. Thetrid court gated thet the motion to dismisswas denied “ due to Some confuson exiding in the
file & the outsst of this maiter regarding the identity of the defendant.” Even assuming this was an
acceptable explanation asto Triple® C” Trangport Company, it cartainly would not goply to Henry. There
was no confusion asto hisidentity or address. For reasons not gpparent to this Court, Dickens did not
even atempt to serve process on Henry until February 24, 1998, which was 21 days after the Satute of
limitations had expired.? Dickensoffersno explanation or cause—good, bad or otherwise—for thisfailure
We now turn to Dickenss discusson of “good cause”

Two Triple“ C” Companies.
1. Thefirg argument offered by Dickensasto“good causs’ impliesthat Dickensand hiscounsd were
mided by the confusing names of two Triple “C” corporations, and dso by the letters from Great River
Insurance Co,, refarring to their insured as Triple“C” Trucking.
2. DidckensdtesHolmesin support of his“good cause’ argument. In Holmes, thisCourt hdd that,
“a@ aminimum, a plantiff attempting to establish ‘good cause mugt show “at leest as much aswould be
required to show excusable negledt, as to which Smple inadvertence or misiake of counsd or ignorance
of therulesusualy doesnot auffice’” 1 d. & 1186 (quoting Watters, 675 So. 2d 1242, 1243). ThisCourt
aso dated thet “the rule should not be usad to pendize plaintiffs who demondrate ressonable diligence in

effecting timdy sarvice on defendants’ 1d.  Holmes further hed that “good causs’ may be found:

2Thisistrue, even giving Dickens the benefit of the full 120-day tolling period. Stated
differently, Dickens never attempted to have Henry served with process during the three years, plus
120 days following the accident.



when the plantiff’ s falure to complete service in timdy fashion is aresuit of the conduct

of athird person, typicaly the process sarver, the defendant has evaded sarvice of the

process or engaged in mideeding conduct, the plaintiff hesacted diligently intrying to effect

sarvice or there are undersandable mitigating circumstances, or the plaintiff isproceeding

pro se or in forma pauperis.
Id. (quating 4B Charles AlanWright & Arthur R. Miller, Federal Practice & Procedure 8§ 1137, a
342 (3d ed. 2000)).
3.  Therefore, Dickens urges usto determine whether the defendants engaged in mideading condudt,
whether the plantiff acted diligently in trying to effect service and whether there were understandable
mitigating drcumdances. We shdl condder each of thesein tumn.

a. Misleading Conduct
4. Thereare damsDickens, undersandable mitigating drcumstances regarding the proper name of
the defendant Triple “C” Trangport. We are urged to take into account the assertion that Triple “C”
Trangport and Great River both had natice that Dickens bdieved the name of the company to be Triple
“C” Trucking. Blameisdleged agang Triple“C’ Trangoort and Great River for thair falure to correct
Dickens s migaken bief that Triple“C” Trucking was the proper name of the defendarnt.
5. Didkens missesthe point. If the only defidency in this case was that the plantiff misnamed the
defendant, then Dickens's postion would be sound. However, the fallures in this case go far beyond
misiaming one of the defendants No mideading conduct attributable to others caused Dickens to
improperly sarve process by cartified mal. No mideading conduct of othersis offered to explan why
Dickens did not even attempt to serve process upon Henry until after thegatute of limitationshad run. And

no mideading conduct of others can explain why Dickens's counsd did not invedigate further upon

recaving aletter which placed him sguardly on natice thet he hed sued thewrong Triple“C.”

10



6. Insummary, Dickenshaswhally failed to demondrate thet anyone engaged in mideading conduct
which prevented him from properly and timely serving process

b. Diligencein Serving Process
147. Dickensgoesinto gregt detal explaning hisatemptstosarve Triple“C” Trucking. Hepointsout
thet he*sarved” Triple“C” Trucking with process on September 16, 1997, which waswithin the 120 day
period. He further points out that, on March 23, 1998, Henry signed a recaipt for the summons and the
complaint which he recaived via certified mail. Triple“C” Transport admits thet it sSigned a cartified mail
ddivery recapt.
148. Bu no explanation is offered as to why process was atempted by certified mall, rather than as
provided by the Missssppi Rules of Civil Procedure. And most importantly (as to the dam againgt
Henry), no explanation is offered as to why no sarvice & al was atempted prior to the expiraion of the
daute of limitations
149. Theseddidendes prevent usfrom finding thet Dickensor hiscounsd usad diligencein attempting
to serve process.

c. Understandable Mitigating Circumstances
150.  Dickenssfind argumentisthet understandablemitigating drcumstanceswereshown, which support
good cause for the dday in sarvice of process.  These indude the accident report, Greet River's
correspondence, and the bankruptcy of Triple“C” Trucking Company. None of these factsrise
to theleve of mitigating drcumstances which would excuse Dickens sfalure to serve processprior to the
expirdion of the datute of limitations.

CONCLUSON

11



51. Dickens sargument thet he should be dlowed to procesd with hislawsuit againg the defendants
iswithout merit. Thedatuteof limitationshasrun, and thedrcuit court erred inruling otherwise: Therefore,
wereversethedrcuit court'sjudgment, and werender judgment herefindly dismissng Dickensscomplant
and this action with prgudice as barred by the gatute of limitations
52. REVERSED AND RENDERED.

SMITH, C.J., WALLER AND COBB, P.JJ., CARLSON AND GRAVES, JJ.,

CONCUR. EASLEY,J.,DISSENTSWITHOUT SEPARATEWRITTEN OPINION.DIAZ,
J., NOT PARTICIPATING.
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